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PAUL G. FEINMAN, J.:

In a case involving the encroachment of a foundation wall onto a nei ghboring property,
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third-party defendants Fidelity Natioﬁal Title Insurance Company and Chicago Title Insurance
Company (Title Insurers) move, pursuant to CPLR 2221 (d), for reargument of this court’s
decision, dated July 2, 2011 (July 2011 Decision).
Background

Among other things, the July 2011 Decision granted defendant/third-party plaintiff
Madison 79 Associates, Inc.’s (Madison 79) motion for summary judgment on its third-party
claims against Title Insurers to provide coverage and defense to Madison 79, and denied Title
Insurers’ motion to dismiss these claims. Title Insurers point to a typographical error in the July
2011 and contend that this error caused the court to misapprehend the applicability of an
exception to the titie insurance policy at issue. |

Specifically, the court wrote,

On July 1, 1963, Fidelity and Chicago’s predecessor issued title insurance,
Policy No. 01-1601, to Madison 79 for the property located at 50 East 79th Street.
The policy provides that:

Title to any property beyond the lines of the premises, or title

within or rights or easements in any abutting streets, roads,

avenues, lanes, or waterways, or the right to maintain therein

vaults, tunnels, or any structure or improvement, unless this policy

specifically provides that such rights or easements are insured
(Policy no. 01-1601, at 1).

Fidelity and Chicago argue that the policy’s fifth exclusion precludes
coverage under these circumstances. The fifth exclusion provides:

Title to any property beyond the lines of the premises, or title

within or rights or easements in any abutting streets, roads,

avenues, lanes, or waterways, or the right to maintain therein

vaults, tunnels, or any structure or improvement, unless this policy

specifically provides that such rights or easements are insured
(id. at 2). :

(July 2011 Decision, at 5 [internal footnote omitted]).

The repetition in the court’s July 2011 Decision is the language from the fifth exclusion.
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The court inadvertently omitted the actual coverage language in the subject policy, which states:

American Title Insurance Company, in consideration of the payment of its charges
for the examination of title and its premium for insurance, insures the within
named insured against all loss or damage not exceeding the amount of insurance
stated herein and in addition the costs and expenses of defending the title, estate
or interest insured, which the insured shall sustain by reason of any defect or
defects of title affecting the premises described in Schedule A or affecting the
interest of the insured therein as herein set forth, or by reason of unmarketability
of the title of the insured to or in the premises, or by reason of liens or
incumbrances affecting title at the date hereof, or by reason of any statutory lien
for labor or material furnished prior to the date hereof which has now gained or
which may hereafter gain priority over the interest insured hereby or by reason of
a lack of access to and from the premises, excepting all loss and damage by reason
of the estates, interests, defects, objections, liens, encumbrances, and other matters
set forth in Schedule B, or by the conditions of this policy hereby incorporated
into this contract, the loss and the amount to be ascertained in the manner
provided in said conditions and to be payable upon compliance by the insured
with the stipulations and conditions, and not otherwise”

(Policy no. 01-1601, at 1).
Discussion

A motion to reargue is properly based on “matters of fact or law allegedly overlooked or
misapprehended by the court in determining the prior motion,” not including “any matters of fact
not offered on the prior motion” (CPLR 2221 [d] [2]). Here, the court grants Title Insurers’
motion to reargue, and amends the July 2011 decision to substitute the coverage language that
was mistakenly omitted. However, Title Insurers are incorrect that this omission affected the
court’s analysis regarding the applicability subject policy’s fifth exception. Thus, the amendment
does not alter the court’s determination with respect to Madison 79's motion for summary
Judgment against Title Insurers, or Title Insurers’ motion for summary judgment dismissing

Madison 79's third-party complaint.

Conclusion
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Based on the foregoing it is,

ORDERED that the motion of third-party defendants Fidelity National Title Insurance
Company and Chicago Title Insurance Company for leave to reargue the motion for partial
summary judgment is granted; and it is further

ORDERED that, upon reargument, the court amends its Decision and Order, dated J uly 2,
2011, to delete the paragraph on the fit;th page that reads:

On July 1, 1963, Fidelity and Chicago’s predecessor issued title insurance,
Policy No. 01-1601, to Madison 79 for the property located at 50 East 79th Street.
The policy provides that:
+ Title to any property beyond the lines of the
premises, or title within or rights or easements in
any abutting streets, roads, avenues, lanes, or
waterways, or the right to maintain therein vaults,
tunnels, or any structure or improvement, unless this
policy specifically provides that such rights or
easements are insured
(Policy no. 01-1601, at 1);

and it is further
ORDERED that the deleted paragraph is replaced with the following:

On July 1, 1963, Fidelity and Chicago’s predecessor issued title insurance,
Policy No. 01-1601, to Madison 79 for the property located at 50 East 79th Street.
The policy provides that:

American Title Insurance Company, in consideration of the

payment of its charges for the examination of title and its premium

for insurance, insures the within named insured against all loss or

. damage not exceeding the amount of insurance stated herein and in

addition the costs and expenses of defending the title, estate or

interest insured, which the insured shall sustain by reason of any

defect or defects of title affecting the premises described in

Schedule A or affecting the interest of the insured therein as herein

set forth, or by reason of unmarketability of the title of the insured

to or in the premises, or by reason of liens or incumbrances

affecting title at the date hereof, or by reason of any statutory lien

for labor or material furnished prior to the date hereof which has

Paged of §




-

now gained or which may hereafter gain priority over the interest
insured hereby or by reason of a lack of access to and from the
premises, excepting all loss and damage by reason of the estates,
interests, defects, objections, liens, encumbrances, and other
matters set forth in Schedule B, or by the conditions of this policy
hereby incorporated into this contract, the loss and the amount to
be ascertained in the manner provided in said conditions and to be
payable upon compliance by the insured with the stipulations and
conditions, and not otherwise”

(Policy no. 01-1601, at 1);

and it is further
ORDERED that the court adheres to the remainder of its Decision and Order, dated July

2,2011.

Dated: February 7, 2011 W/{/’ M
J.S.C.

New York, New York
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