Page 1

75 A.D.3d 533, *; 904 N.Y.S.2d 770, **;
2010 N.Y. App. Div. LEXIS 6158, ***; 2010 NY Slip Op 6077

L exisNexis”

8 of 14 DOCUMENTS

Howard & Norman Baker, Ltd., Appellant-Respondent, v American
Safety Casualty Insurance Company, Respondent-Appellant. (Index
No. 27527/07)

2009-05286

SUPREME COURT OF NEW YORK, APPELLATE DIVISION, SE-
COND DEPARTMENT

75 A.D.3d 533; 904 N.Y.S.2d 770; 2010 N.Y. App. Div. LEXIS 6158;
2010 NY Slip Op 6077

July 13, 2010, Decided

PRIOR HISTORY: Howard & Norman
Baker, LTD v. American Safety Ins. Servs., Inc.,
2009 N.Y. Misc. LEXIS 6757 (N.Y. Sup. Ct.,
May 8, 2009)

HEADNOTES

Insurance--Duty to Defend and Indemnify.-
-Defendant, which issued general liability in-
surance policy (policy) to tenant in building
owned by plaintiff, was not obligated to defend
and indemnify plaintiff in underlying action--as
required by lease, plaintiff was named as addi-
tional insured under policy; employee of tenant
commenced underlying action to recover dam-
ages for injuries he sustained in building; de-
fendant denied coverage on ground that policy
contained exclusion for "bodily injury to . . .
employee of any insured arising from and in
the course of . . . [e]Jmployment by any in-
sured"--plain meaning of exclusion was that
policy did not provide coverage for damages
arising out of bodily injury sustained by em-

ployee of any insured in course of his or her
employment; exclusion's reference to "any in-
sured" made it clear that exclusion was not lim-
ited to injuries sustained by plaintiff's employ-
ees; accordingly, since injured employee was
employee of one of insureds, his injury was not
covered under policy.
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[*533] [**771] In an action, inter alia, for
a judgment declaring that the defendant is obli-
gated to defend and indemnify the plaintiff in
an underlying action entitled Ruiz v Howard
and Norman Baker II, LLC, commenced in the
Supreme Court, Queens County, under Index
No. 14240/07, the plaintiff appeals, as limited
by its brief, from so much of an order of the
Supreme Court, Queens County (McDonald,
J.), entered May 14, 2009, as denied its cross
motion for summary judgment declaring that
the defendant is obligated to defend and in-
demnify it in the underlying action, and the de-
fendant cross-appeals, as limited by its brief,
from so much of the same order as, in effect,
denied its application to search the record and
award it summary judgment declaring that it
was not so obligated.

Ordered that the notice of cross appeal is
deemed to be an application for leave to cross-
appeal, [***2] and leave to cross-appeal is
granted (see CPLR 5701 [c]); and it is further,

Ordered that the order is affirmed insofar as
appealed from; and it is further,

Ordered that the order is reversed insofar as
cross-appealed from, on the law, the defend-
ant's application to search the record and for an
award of summary judgment in its favor declar-
ing that it is not obligated to defend and indem-
nify the plaintiff in the underlying action is
granted, and the matter is remitted to the Su-
preme Court, Queens County, for the entry of a
judgment declaring that the defendant is not so
obligated; and it is further,

Ordered that one bill of costs is awarded to
the defendant.

The defendant American Safety Casualty
Insurance Company [*534] (hereinafter Amer-
ican) issued a general liability insurance policy
(hereinafter the policy) to Point Recycling, Ltd.
(hereinafter Point), which was a tenant in a
building owned by the plaintiff, Howard &
Norman Baker, Ltd. (hereinafter HNB). As re-
quired by the lease between HNB and Point,

HNB was named as an additional insured under
the Policy. Roberto Ruiz, an employee of Point,
commenced an action to recover damages for
personal injuries he allegedly sustained in the
subject [***3] building (hereinafter the under-
lying action), and the defense of HNB in that
action was tendered to American. American
denied coverage, inter alia, on the ground that
the Policy contained an exclusion for "bodily
injury to . . . [a]n employee of any insured aris-
ing from and [**772] in the course of . . .
[e]mployment by any insured."

HNB then commenced this action, inter
alia, for a judgment declaring that American is
obligated to defend and indemnify it in the un-
derlying action. After American moved, among
other things, to vacate the note of issue, HNB
cross-moved for summary judgment declaring
that American is obligated to defend and in-
demnify it in the underlying action. In its oppo-
sition papers, American requested that the Su-
preme Court search the record and award it
summary judgment declaring that it is not so
obligated. The Supreme Court denied HNB's
cross motion for summary judgment and, in
effect, denied American's application to search
the record and award summary judgment in its
favor.

An insurer's duty to defend is not triggered
when the only possible interpretation of the al-
legations against the insured is that the factual
predicate for the claim falls wholly within a
policy exclusion [***4] (see Automobile Ins.
Co. of Hartford v Cook, 7 NY3d 131, 137, 850
NE2d 1152, 818 NYS2d 176 [2006]; Global
Constr. Co., LLC v Essex Ins. Co., 52 AD3d
655, 656, 860 NYS2d 614 [2008]; Bruckner
Realty, LLC v County Oil Co., Inc., 40 AD3d
898, 900, 838 NYS2d 87 [2007]). "An exclu-
sion from coverage must be specific and clear
in order to be enforced' (Seaboard Sur. Co. v
Gillette Co., 64 NY2d 304, 311, 476 NE2d 272,
486 NYS2d 873 [1984]), and an ambiguity in
an exclusionary clause must be construed most
strongly against the insurer" (Guachichulca v
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Laszlo N. Tauber & Assoc., LLC, 37 AD3d 760,
761, 831 NYS2d 234 [2007]; see Ace Wire &
Cable Co. v Aetna Cas. & Sur. Co., 60 NY2d
390, 398, 457 NE2d 761, 469 NYS2d 655
[1983]; Ruge v Utica First Ins. Co., 32 AD3d
424, 426, 819 NYS2d 564 [2006]). However,
the plain meaning of a policy's language may
not be disregarded to find an ambiguity where
none exists (see Bassuk Bros. v Utica First Ins.
Co., 1 AD3d 470, 471, 768 NYS2d 479 [2003];
Garson Mgt. Co. v Travelers Indem. Co. of 1ll.,
300 AD2d 538, 539, 752 NYS2d 696 [2002]).

Here, the plain meaning of the exclusion
invoked by American was that the Policy did
not provide coverage for damages [*535] aris-
ing out of bodily injury sustained by an em-
ployee of any insured in the course of his or her
employment (see Bassuk Bros. v Utica First
Ins. Co., 1 AD3d at 471, see also Hayner Hoyt
Corp. v Utica First Ins. Co., 306 AD2d 806,
807, 760 NYS2d 706 [2003]; Consolidated Edi-
son Co. of N.Y. v United Coastal Ins. Co., 216
AD2d 137, 628 NYS2d 637 [1995]; [***5]
Tardy v Morgan Guar. Trust Co. of N.Y., 213
AD2d 296, 624 NYS2d 34 [1995]). Despite the
Policy provision stating that "this insurance ap-
plies if each Named Insured were the only
Named Insured," the exclusion's reference to
"any insured" makes it unmistakably clear that

the exclusion is not limited to injuries sustained
by HNB's employees (cf. Greaves v Public
Serv. Mut. Ins. Co., 5 NY2d 120, 155 NE2d
390, 181 NYS2d 489 [1959]). Accordingly,
since Ruiz was an employee of one of the in-
sureds, his injury is not covered under the Poli-
cy. The Supreme Court, therefore, should have
granted American's application to search the
record and award it summary judgment declar-
ing that it is not obligated to defend and indem-
nify HNB in the underlying action.

The parties' remaining contentions have
been rendered academic in light of our deter-
mination.

Since this is an action for a declaratory
judgment, we remit the matter to the Supreme
Court, Queens County, for the entry of a judg-
ment declaring that American is not obligated
to defend and indemnify HNB in the underly-
ing action (see Lanza v Wagner, 11 NY2d 317,
334, 183 NE2d 670, 229 NYS2d 380, appeal
dismissed [**773]371 US 74,83 SCt 177, 9L
Ed 2d 163 [1962], cert denied 371 US 901, 83
S Ct 205, 9 L Ed 2d 164 [1962]; Ponok Realty
Corp. v United Natl. Specialty Ins. Co., 69
AD3d 596, 893 NYS2d 125 [2010]). Prudenti,
P.J., Rivera, [***6] Santucci and Miller, JJ.,
concur.






