LNDBEX NO. SUZ84/4ULs

NYSCEF DOC. No. 72 o . - RECEIVED NYSCEF: 11/03/2014

At a Commercial Division Part 1, of the Supreme
Court of the State of New York, held in and for the
County of Kings, at the Courthouse, at Civic Center,
Brooklyn, New York, on the 3rd day of November '

2014.
PRESENT:
HON. CAROLYN E. DEMAREST,
. . Justlce :
R R TR R EREEEE R cee-e-X : DECISION
MARAT NOVIKOV, ‘ o AND
. Petitioner, ORDER
- against - . Index No. 506282/13

OCEANA HOLDINGS CORP., a

Respondent. . P -
_______________________________ aeaX . :

The following papers numbered: ‘ : . NYSCEF Number
Notice of Motion/Order to Show Cause/Petltlon/ 2-10, 50-58
Cross Motion and Afﬁdavxts(Aﬁirmatmns)Annexed ,
Opposing Affidavits (Affirmations) .30'44’ 61
Reply Affidavits(Affirmations) R | 16-26, 64-68

" Affidavits(Affirmations) _ '
Other Papers (Memoranda of Law) - o : | 27, 45, 59, 63 -

* Petitioner brings an Order to Show Cause seeking an inspection of ddcuménts pursuant to
Business Corporation Law § 624. Respondent cross-moves for sanctions for frivolous conduct
pursuant to 22 NYCRR §130-1.1(a). o

_ BACKGROUND .

The petitioner 1s a 20% owner of defendant Oceana Holdings Corp. (“Oceana™) which
owns property at 1029 Bnghton Beach Avenue, Brooklyn, NY (“Property™), intended for
residential and commercial use. The petitioner alleges that he has not been permitted to inspect’
NUmMerous Océana documents including the minutes of the corporate méctings, financial -
statements, tax returns or tenant leases from 2010°to the present. The petitioner a{legeS‘that Aron
O. Bronstein (“Aron”) and Diana Bronstein (“_Diana”) run tﬁe day-to-day operations of Oceana
and, upon information and belief, may be pa);in;g -thé,mselveﬁ vunrefclso.nable compensation and

failing to lease the 'Propérty for a reasonable value.! Petitioner alleges that Aron was previously

' According to the minutes of the October 10, 2013 shareholder meeting, the respondent’s
representation as to the history of ownership of Oceaha, and the petitioner’s uncontested
representation as to the December 20, 2013 special shareholder’s meeting, Diana appears to



-

barred from association wrth any broker or dealer by the Umted States Secuntxes and Exchange
Commlssmn as a result of fraudulent conduct and Dxana an attomey, vvas suspended from the
_ practice of law by the Appellate DlVlSlOIl Second Department in 2012 due to alleged escrow
' account 1rregular1t1es gmng rise to hlS concems of p0551ble diversion of Oceana assets. |
On September 16, 2013 petltroner made a- demand upon Oceana and its officers to
’ mspect the minutes of shareholder and board of dlrector proceedmgs, ﬁnanmal statements ‘
. federal and state income tax retums leases wath tenants of the Property, proﬁt and loss
statements, and employment agreements from 2010 to present pursuant to Business Corporatxon
Law-§ 624 Accordmg to the demand the stated purpose for the mspect1on was ' '
“1, To ascertam mlsmanagement inthe operatrons of the corporatron
2. To determine thé fair market value of the corporatiori’s shares; and
3. To commumcate w1th other shareholders of record ”
Petmoner soon thereafter, recelved a notlce of an annual meetmg of. Oceana s shareholders,
dated September 30, 2013 mdrcatmg that the meetmg would take place on October 10 2013 and
board of director electlons would tal(e place at that tnne The meetmg notlce did not mdxcate that
- the board would vote to change the corporate structure of Oceana Accordmg to the mmutes of
the October 10 2013 shareholder meetmg, a vote was taken approvmg Rosa Bronstein (“Rosa”),
Aron, and Diana as board members ‘Thé board also voted to change the corporatton froman S
Comp.toa hmtted l1ab1hty company By letter to petltloner dated October 16,2013, Oceana s
counsel indicated it was prepanng ‘the 201 2 proﬁt and loss statement and otherwme dechned to

provide petitioner wrth the requested documents based upon the petrtroner s purported lack of

<

represent the. Scorplo Farmly Trust whlch allegedly oWned 52. 5% of Oceana at the -
commencement of this action. The Oceana Trust, which allegedly owned 17.5% of Oceana at the
commencement of this action, was represented by Rosa Bronstein, Diana and Aron’s mother at -
the October 10, 2013 shareholder meeting and by ‘Aron, Diana’s brother and Rosa’s son; atthe
December 20, 2013 shareholder meetmg It is noted that these ownershtp percentages changed
during the pendency of this proceeding ‘as a special shareholder meeting was held on December
120, 2013 at which Oceana allegedly purchased the-JAS Family Trust B’s purported 10% interest
in Oceana. The JAS Family Trust B was allegedly the only other shareholder of Oceana besides -
the petitioner, Scorpio Famrly Trust and the Oceand Trust, Petitioner voted agamst the approval
of that sale. S : :

’ 2 Accordmg to the mmutes of the meetmg, submttted by respondent in opposmon to the
Order to Show Cause, after-the board approved the conversion to an LLC “[t]he shareholders
agreed to explore the possible. beneﬁts of a change in corporate form.”
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good faith in requesting the docurnents pursuant to Business Corporation Law 624(f).

Upon receiving this communication from Oceana’s counsel, petitioner filed the present
petition seeking the same documents from Oceena pursuent to BCI-,.§, 624. The petition alleges,
“[u]pon information and belief, the officers and directors of the corporation may be paying .
themselves unreasonable compensation, failing to lease the property.at fair and reasona‘olé rete_s
and may have also engaged in a ‘co'nﬂictot'. interest, as to leases i entities in which they may
have a pecuniary interest, and have fa{led to maximize the assets of Oceana and have.failed to
demonstrate why Oceana should be converted from an “S” corpor‘étiotn to an I;LC.;’ The petition
indicates that it has, “no other purpose than fo find out whét is going on in terms of the financial
operatlons and business activities of Oceana [The petztloner] beheve[s] space in the building i is
not being rented and that there are serious questxons as to the leasmg and employment
arrangement at the corporatlon.” The petrtron also 1ndrcates thet the board, “voted to change the -
: corporation’s structure from an S Corp. to an LLC, without any consideration or discussion of the
possible adverse tax implications’ to the corporatron and shareholders In part the documents '
'requested by [the petitioner] would permit a proper evaluatron of the ﬁnances of Oceana.”
Annexed to .the petmon is the petitioner’s sworn representation that the inspection was. not,for a
purpose other than the interest of Oceana and that he had not; sought a stock holder list for any
other corporation within the last five years, The petition seeks. an order directing Oceana to.
produce the following documents for the petitioner’s 1nspectron "Minutes and proceedmgs of its
shareholders, the meetings of its Board of Directors, financial statements, Federal and State
income tax returns, leases with tenants of the Oceana Holding Corp., proﬁt and loss statements
and employment agreements for the period 2010 to present.

Oceana opposes the Order to Show Cause and Cross-moves: for sanctions. Oceana argues that
the petitioner had previously been a plamtlff in two prior ac‘uons against Oceana in which petlttoner
sought access to the books and records of Oceana (see Novikov v Bronstein, et al., Index No 126/99
(““99 Action”)*; JAS Family Trust, et al. v Oceana Holdings Corp., et al., Index No. 15675/09 (““09

3,Petitioner alleged that the controlling ma;onty shareholders at the time, whtch did not
include either Aron, Diana, or any entltles that they presently control, engaged in fraud and
misuse of corporate assets.



Action™)*). In the ‘99 Action, on May 11,.2006, Justice Schneier enjoined the defendants from
alienating the petitioner’s stock and interest in Oceana. That action appears to be disposed and,
apparently, no other substantive decisions on the merits have been rendered.’ By otder dated May
10, 2012, Justice Pfau dismissed the denvatlve ‘09 Action as the plaintiffs farled to raise their
derivative claim with the Oceana board prior to commencmg the action or properly ‘explain its
justification for not doing so in the complamt as requlred by Business Corporation Law'§ 626(c).b
The May 10, 2012 decision was appealed and, in its August 28, 2013 decision affirming the
dismissal of the action, the Appellate Division, Second Department held that the cause of action in |
which the petitioner sought to inspect the books and records of Oceana pursuant to BCL 624 was
properly dismissed as petltroner’ s “asserted purposes for the inspection were speculative, vague and
conclusory. As such, they were insufficient to establish a proper purpose for the mspectlon” (J4S8
Family Trust v Oceana Holding Corp., 109 AD3d 639, 643 [2d Dept 2013], cmng Lapsley v Sorfin
'Intl Ltd., 43 AD3d 1113 1114 [2d Dept 2007); Eklund v Pmkey, 27 AD3d 878, 878-879 [3d Dept
2006]; Crane Co. v Anaconda Co 39'NY2d 14, 19 [1976])). Respondent argues that petxtxoner s
refusal to dismiss the present petition, when no'a_ﬁed that the relief requested had prevzously been '
denied, was frivolous and the sworn “untrue statement” in the petitioner’s affidavit m supportof the
Order to Show Cause, that “[n]o previous application had been made for the relief sought herein”,
requires sanctions pursuant to Part 130 of rlle‘ Rules of the Chief Administrator.

Respondent also argues that petitioner is not entitled to the books and records as he lacks
good faith and a proper purpose. Respondent alleges that, in addition to the harassing duplicative
htlgatlon the petmoner s purpose is to “inject himself improperly ] into the Oceana’s corporate '
demsxon—makmg process’ > and “Novikov, and others actmg on his behalf, have intimidated and
threatened Oceana sitenants e Respondent argues that it believed that Oceana’s tenants would ‘

be harassed by the petitioner if he was given access to the lease information; Respondent has

4 Petitioner alleged that shareholders at the time, mcludmg the entmes controlled by Aron
and Diana, engaged in fraud and misuse of corporate assets. - :

S In the: reply, petrtroner argues that the alienation issue addressed in the May- ll 2006
order, “was the gravamen of [his] action and as such [he] did not pursue that claim.”

6 1t is noted that Justice Pfau s decision cites to Business Corporatlon Law § 626(e).
However, that appears to be a typographical error as Business Corporation Law § 626(c) is the
applicable statute. On appeal, the Appellate Division, Second Department decision refers to
Business Corporation Law § 626(c).



ihcluded an affidavit cf Alon Maman, an owner of a grocery stofe that is a tenant of Oceana,
claiming he recei_ved aphone call from someone named “Olga” who requested lease documents from
him and indicated that if she didrl’t get them from him, she would go to court and subpoena them.
‘ That affidavif also contains a reference to a.conversation with another tenant w}lich is clearly
hearsay. Aron also sul)mitted an affidavit stating that, “Novikov does not speak English very well
and, on occasion, he has suggested that my sister, Diana, speak thh his daughter about matters
related to Oceana. Her name is Olga.” The affidavit also includes various other hearsay statements.
In the petitioner’s reply and opposition to the cross-motion for sanctions, petitioner provided
K-1 forms showing that Faina Brorlstein, Aron’s wife, is a shareholder of two corpofations Desert
Rose Tanning Salon, Inc. and Oceana Caterers LLC (“Caterers™), that are tenants of Oceana.
Petitioner included a May 7, 2012 letter from Diana, as managing member of Caterers indicating
that Caterers owed Oceana $136,752.74 in rental arrears. Accordmgly, petitioner argues that if
Oceana did not collect fair market rent from the corporations owned in part by Faina Bronstein, Aron
has a conflict of interest and may have ceceived income or othér tax benefits throﬁgh his wife’s-
ownership at the expense of the petitioner. After the ﬁling of the petition, the petitioner received‘ a
heavily redacted copy of the 2012 (_)ceana tax return from Oceana which includes a balance sheet
identifying $1,176,523 in “mortgage, notes, bonds payable in 1 yearl or more”, a $30,000 “loan to
shareholders”, $89,092 in “commzssxons as well as $335 000 in “loans from shareholders which
have not otherwise been explamed to the petmoner It is noted that the total assets hsted in the same -
tax return for Oceana are $1,295,182. The petitioner’s 2012 K-l form lists a loss of $296,041 which,
as a 20% owner of Oceana petmoner argues means Oceana had a casualty loss of $1, 480 205 in
2012, of which he is unaware. Petmoner further argues that as a result of the board’s vote to’ change
the corporate structure of Oceana, there may be valuation and i income tax consequenees for the
petitioner and his right to value his shares pursuant to BCL § 623 and Article 10 of the Limited
Liability Company Law may be Jeopardlzed |
By letter dated December 26, 2013, respondent offered to purchase the petitioner’s shares
in Oceana for $2,722,000, payable over 15 years at 4% interest and secured by a mortgage on the
Propetty. In the altematxve, Oceana offered to purchase the petltloner s shares at a price as '
determined by irldependent appraisers, selected by the respective parties, and “QOceana would furnish

both appraisers with the same relevant diligence (the appraiser:sv would sign confidentiality



s

agreements).”’ Petitioner declined the respondent’s offer. After the petition was filed, Aron also
offered, “to meke available for inspection at Oceana’s offices a list of current Oceana stockholders
- and the minutes Oceana has of stockholder meetings held in 2013.” :
' DISCUSSION
The respondent’s cross-motion for sanctions is denied. ‘Although petitioner was previously
a plaintiff in two separate actions in which he alleged causes of action seeking the books and records
of‘Oceana, the ‘99 Action is over 15 years old and included allegations against'individuels that are
R no longer shareholders.ef Oceana. With respect to the ‘O9_Aetion, insefar as petitioner was raising
derivative cla'irns—on beﬁalf of Oceana, his claim was dismissed for failure to comply with Business
| Corporatlon Law § 626(0) Further, neither action was decided on the merits. Respondent’s .
argument, ,that the petmoner mislead the court through his sworn statement in the affidavit submmed
in support of the Order to Show Cause indicating that he had not previously sought the relief
| requested, and that thls petition is frivolous and a form of harassment agamst the respondent, is
unavalhng Although the Order to Show cause should have identified the prior actxons the Request
for Judicial Intervention did identify the related ‘09 Action and the petition, which, unlike the earlier
litigation, is limited to the demand for inspection of documents, clearly sought to correct the
procedural pleading . issue in the ‘09 Action by specifically identifying the purpose for the
inspection.® Further, the change in corporate structure ‘which s, in part, the basis for the petmon did
not occur until after the ‘09 Action was dismissed. Accordingly, the cross-motion for sanctions is
denied (see 22 NYCRR 130-1.1). |
Pursuant to BCL §624(e):

7 From the context of the correspondence, it appears that the reference to “diligence” was
whatever documents or information was provided to JAS Family Trust B. However, 1t is not clear
what that diligence entailed.

* It is noted that respondent’s failure to provide the petitioner with access to the
shareholder meeting minutes, balance sheet, and profit and loss statement, as was required
pursuant to the Business Corporation Law § 624, until after the present petition was filed,
hindered the petitioner from supporting the petition with greatér detail. Respondent’s argument
that the court should not consider the petitioner’s request for documents stemming from the
revelations in those documents, such as those relating to Oceana’s loans, casualty loss, and
commissions, as they were not referenced in the petition, is unavailing. This argument suggests
that petitioner should file yet another petition to seek these documents which completely
contradicts respondent’s own argument that the petitioner is harassing the respondent by
commencing too many actions. ’ ;



Upon the written re'questv of any sharehélder, the corporation shall give or mail to such

shareholder an annual balance sheet and profit and loss statement for the preceding fiscal

year, and, if any interim-balance sheet or profit and loss statement has been distributed

to its shareholders or otherwise made available to the public, the most recent such interim

balance sheet or profit and loss statement. The corporation shall be allowed a reasonable

. time tp prepare such annual balance sheet and profit and loss statement.
Respondent argues that it is has now complied with BCL § 624(e), by providing the balance sheet
~ and profit statement that were included in the 2012 tax return, and BCL § 624(b), by agreeing to
allow petitioner to examine the shareholder minutes and record of shéreholders. Howevei', BCL'§
624(f) indicates that the statute doeé not restrict the court’s power to compel the‘p'roduction of books
and records beyond those doctments required pﬁrsuant to BCL §§ 624(b) and (e). Further, “Ia]
shafehblder has a common-law right to inspect corporate books and feco;ds where the request is
madé, in good faith and for a proper purpose” (Tatko v Tatko Bros. Slate ‘Co., 173 AD2d 917 [3d
Dept 1991}, citing Crane Co. v Anaconda Co., 39 NY2d 14, 18 [1976]). This right wés .
' aéknowledgéd by the,appella'te court in its decision éf June 3, 2013, ‘although it was determined that
petitiorier’s purpose was not sufficiently plead in that it was “speéulative vague and conclusory.”
“[Investigating alleged -misconduct by ‘:managcment and obtaining information that may aid
legitimate litigation are, in fact, proper purposes for a BCL § 624 request, even, if the inspection
ultimately establishes tha;c the board had engaged in no wrongdc;ing”- (Retirement Plan for Geﬁ.
Empls. of City of N. Miami Beach v McGraw-Hill Cos., Inc., 2014 NY Slip Op 06154 [1st Dept
2014]; citing Matter of Tatko, 173 AD2d at 918).°
N Petitioner has sufﬁcx:ently élleged a basis for investigating miscdndu_ct. by the management

of Oceana. B;ased upon the documents now produced, there is evidence of an unexplained loan that
is approximately equal to the value of the total assets of the corporation, and evidence that significant
past rent ow‘ed.by a'business owned by a family member of the Oceana management is not being

collected. This is a sufficient basis to investigate management misconduct. The only evidence of

harassment p}offéred by respondent is a telephone call, purportedly on behalf of the petitioner,

9 “Improper purposes are those which are inimical to the corporation, for example, to
discover business secrets to aid a competitor of the corporation, to secure prospects for personal
business, to find technical defects in corporate transactions to institute ‘strike suits’, and to locate
information to pursue ones own social or political goals” (Matter of Tatko, 173 AD2d at
917-918). :



requesting documents that are in the respondent’s possession, which petitioner denies. Respondent’s
argument that petitioner Seeks to “inject himself improperly into the Oceana’s corporate decision-
makmg process” is msufﬁcxent to demonstrate bad faith or an 1mproper purpose The petxtloner is”
onlya mmonty shareholder withno voting authority to affect corporate dec1sxons and he apparently
has no day-to day mvolvement in Oceana’s busmess As the 1nvest1gat1ng of alleged management
mxsconduct is a proper purpose for a BCL § 624 request (see Retirement Plan, 2014 NY Slip Op
06154; Matter of Tatko, 173 AD2d at 918), and respondent has ndt raised an issue of fact as to
p.etitioner’é improper purpose (see Matter of Liaros v Ted’s Jumbo Red Hots, Inc., 96 AD3d 1464,

- 1465 [4th Dept 2012] (holding that after “[p]etitioner sufficiently pleaded and proved under both
sect_ioﬁ 624 and the common law that he had a proper purpose . it wa'é réspondents’ bﬁrdcn to”
sbow bad faith or an improper purpose such that a hearing is required to resolve the issue”(internal

. citatioﬁs omitted))), the petition is éranted to the following extent.

| ~ Respondent is dirgcted to produce the following documents, created between the beginning
0f 2010 to the present, to the petitioner’s counsel no later than Noveniber?l , 2014 unredacted state
and federal tax rethms,I proﬁf and loss statements, to the extent not incl~ud¢d‘in tax returns, leasé,s on.
the Property entered by Oceana, employment and commission agreements entered by Oceana, and,
to the extent they exist, documents establishing proof of the‘ terms of the $1,176,523 in mortgages,
notes and/(_)r bonds, as reférenccd .in the 2012 Oceana tax return, ‘and. the $296,041 loss on
petitioner’s 2012 K-1 form. 'T_he court declines to direct respondenf to provide the general ledger as - '
that request is deemed too broad at this time (see Lapsley, 43 AD3d at 1114), Respondent s also
directed to provide petitiéner access to Oceana’s shareholder minutes and lists of shareholders, from
2010 to'the present, at a mufually agreed upon date and time at Oceana’s office within thirty days.

' Petitioner is directed to have no contact whatsoever with any of ﬁhe tenanf's of the Property pending

further order of this court. L '
- CONCLUSION |
Accordingly, the petition is granted to the extent described above. The cross-motion is
denied.

This constitutes the decision and order of the court.

'HON, CAROLYN E. DEMAREST

8



