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To commence the statutory time for appeals as of right
(CPLR 5513[a]), you are advised to serve a copy ' /
of this order, with notice of entry, upon all parties.

' SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
- “—-- X
In the Matter of the Petition of
STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, _ |
- o -+ Index No. 55785/2020
Petitioner, ,
-against- - ' . ' DECISION and ORDER

for an Order Staying the_Arbitration attempted to be had by
Motion Sequence No. 1
ALIEU SAHOR, -

Resbondent,
-and-
BREONNA TILLMAN, ESURANCE INSURANCE
COMPANY, UBER TECHNOLOGIES and
ALLSTATE INSURANCE COMPANY

Proposed Additional Respondents

RUDERMAN, J.
~ The following papers were considered in connection with petitioner’s application to stay .
uninsured arbitration pursuant to CPLR 7503(c):

Papers ' ' _ 5 Numbered
Notice of Petltlon Petition, Exhibits A - G - '
Uber Technologies Affirmation in Opposition, Exhibits A - B
Sahor Affirmation in Opposition, Exhibits-A - F . ‘
Esurance Affirmation in Opposmon EXhlbltS A-D

Reply Affirmation
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This proceeding arises out of an automobile collision that occurred on December 29,
2018, bétween a vehicle owned and operated by respondent Alieu Sahor and the alleged
offending vehicle aned and operated by propvovsed»" addiﬁonal respondent Breonna_ Tillman.
Petitioner State Farm Mutaal Automobile Insurance Company (“State' Farrri”)fis vSahor“"s insurer.
The police report regarding the accident lisfed Esufaﬁce as Tillman’s insurer; howevef, when
Sahor forwarded a claim to Esurance, it responded on January 30, 2019 with a denial of coverage
indicating that the policy it had issued to Tillman had been cancelled on November 27, 2018,
prior to the accident.” State Farm preliminarily denied Sahor’s claim on February 11,2020, and
issued a final denial letter on April 5,2020. The gtound it offered for the denial was.a policy
exclusion applicable tp injuries incurred-while the insured vehicle was being used by a
“transportation network company driver” under specified circumstances. In response,vSahor
served State Farm with a demand for 'uninsured. fnotorist arbitration dated May 12, 2020.

State Farm now proceeds by notice of petition .dated June 4, 2020 for a permanent stay of
the uninsured motorist arbitration, based an the Same ‘policy exclusion, con_tending that Sahor
was driving for Ub¢r at the time of the accident, a;'_nd-_thatﬂ tﬁ_erg:fore this claim fa_lls within the ,
exclusion to t_h/e State Farm policy which states that "

“This SUM poverage does not apply to: . . ..4. bodily injury to an insured incurred

while the insured motor vehicle is used by a transportation network company

driver who is logged onto a transportation network company’s digital network but

is not engaged in a transportation network company prearranged trip or while the

driver provides a transportation network company prearranged trip pursuant to
article 44-B of the Vehicle and Traffic Law.” .
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. State Farm asserts that the website for Uber reflects that Allstate Insurance Company (hereinafter

“Allstate”) is the insurance carrier representing Uber, and has named Allstate as a proposed
additional respondent. |

In the alternative, State Farm seeks a temporary stay of arbitration pending a hearing to
determine whether the Esurance policy was properly cancelled or was in effect at the time of thg
accident. State Farm does not submit evidence of any impropriety in the cancellation; it merely
asserts that it has not been provided with evidence establishing that the Esurance policy was
properly cancelled prior to the accident. It maintains that Esurance must prove that it properly
and strictly complied with the statutes and regulations governing notices of cancellation.

Finally, State Farm seeks a temporary stay of arbitration pending Sahor’s compliance
with its discovery demands. |

In opposition, Sahor observes that the term “transportation network company” as used in
the State Farm policy exclusion is defined in the Vehicle and Traffic Law as companies
providing trips to passengers (see Vehicle & Traffic Law § 1691). He asserts that at the time of
the subject accident, he was working for UberEats, an electronic food delivery service
application, pursuant to a Technology Services Agreement with Portier, LLC. He therefore
contends that the policy’s exclusion is inapplicable.

The oppbsifion submitted by Uber provides further support for Sahor’s argument, and
contends that those branch of the petition seekiﬁg to add Uber'as an additional respondent must
be denied. Uber re-states Sahor’s assertion that at the time of the subject acéident, Sahor did not
have an agreement With Uber or any of its other subsidiaries to receive trip leads from

passengers, and was not transporting passengers at the time of the accident, but rather, had
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entered into a Technology Services Agrgemeht‘@ith Poﬁier, LLC to receive trip leads for
independent delivery sefvices. Uber addé that while Portier was insured under an automobile
insurance policy issued by Fireman’s Fund, and Sahor Was an insured - while logged into the
Driver App, Portier is under no obligation, statutory or otherwise, to maintain an insurance policy
with UM/SUM coverage on behalf of Sahor or ahy other delivery partners, as such coverage is
optional., and was not elected heréiﬁ (citiﬁg Ir;Surance Law § 3420 [f] [2] [AD.

State Farm does not offer any argumént_ i}n répiy to Sahor’s and Uber’s assertions in this
regard.

In Esurance’s oppos_i-tiv'on to the pétitioﬁ, it sﬁbﬁits its documentation for its cancellation
of Tillman’s policy, namely, the cancellaﬁqr; noticeliand the bfoof of .its. mailing. In reply, State
Farm argues that those proofs fail to establi'sh thaf fhe policy was properly cancelled, since (1) no
affidavit by a person with knowledge was prqvided regarding the delivery of cancellation notices,
and (2) the language in the cancellation notice does not fully conform to the language dictated by
ISNYCRR § 34.11.

Discussion

The party seeking a stay of arbitration “has the burden of shoWing the existence of
sufficient evidentiary facts to estaBlish a preliminary issue which wouid justify the stay”
(American Protection Ins. Co. v DeFa'lco,v6] AD3d 970, 972 [2d Dept 2009)).

State Farm has not aisputed the inforiﬂatioh provided by Sahor and Uber that-at the time
of the accident Sahor was not engaged 1n transporting passengers or receiving trip leads from
passengers, but rather, wasre.mployiné a\fféé)d de,lijviery épplicatiOn. Nor does State Farm

challenge the argument that the policy exchision -i'n-ques‘tit)n; cbncer:ned with term “transportation

. 4 .
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network companies,” is limited by the Vehicle and»Trafﬁc Law definitions to companies
providing trips to passengers (see Vehicle and Traffic Law § 1691). Accordingly, State Farm has
failed to establlsh that 1t may properly rely on the 01ted policy excluswn to deny Sahor’s
uninsured motqus‘t.clalm, and that aspect of the petltlon is demed_.

State Farm failé to support its claim that Ti'limaﬁ’s Esurance policy was nofproperly
cancelled prief to the accident. While State Farm:vrelies on the rule that the burden Qf
establishing that a caneellation met the strictures o.f the goveming statutes and rules is upon the
insurer alleging a cancellation (see Viuker v Allstate Ins., 70 AD2d 295 [2d Dept 1979])
Esurance observes that State Farm, as the party seekmg affirmative relief, namely, a stay of
arbitration, had an initial burden of estabhs_hlng that the cancelletlon was defective. State Farm’s
petition offered only “unsubstantiated conj ecture _ihat tﬁere may have been some defect in the
cancellation of the policy covering the offendir’lg vehicle,” which did not make even a prima facie
showing of a need for a hearing on the issue (see Allstate Ins. ‘Co. v Lopez, 266 AD2d 209, 210
[2d Dept 1999)). |

Mofeover, Esurance’s submitted docﬁments established its compliance with the statutes
and regulatiohs gm}eming notices of cancellatioﬁ. :Firet, contrary to State Farm’s assertion, the
submitted copy of the cancellation notice contaihed all the requisite lariguage set forth in Vehicle
and Traffic Law § 313 (1) (a) and 15 NYCRR § 34.11. Second, the submissions are eufﬁcient to
demonstrate that Esurance mailed the cancellatioﬁ netice to Tillman: the first class bulk
certification names Tillman among the list of the_bulk mailing’s addressees, and lists her address
and her pQIicy number, and the certiﬁ’ca;cfe ef rhaiiing tiwlat accompanies it bearvs a post-marked

date of November 7, 2018 (see Pardo v Central Coop. Ins. Co., 223 AD2d 832, 833 [3d Dept
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1996]). In this context, Esurance has provide_ci State Farm with sufﬁcien»t‘ evidence that the
notice of cancellation was mailed to Tillman. .'

While State Farm has a right to obtain diséoyéry from Sahor, based on its di_scovery
demands dated June 4, 2020, Sahor has agreed to provide authorizations and medical records to
State Farm within thirty days of this order, and to éppear for an examination under oath and a
physical examination to be held expeditiously before the arbitration hearing occurs. Thus, there
is no need for a temporary stay of th¢ arbitration pénding tfle completion of that discovery.

Based on the foregoing, .it is hereby

ORDERED that State Faém’s petition fdr a..perrnanent stay of _arbitration, or a temporary
stay pending a frafﬂed issue hearing to iﬁclﬁde tﬁe proposed additiona} respondents, 1s denied,
and the parties are directed to proceed to arbitration; and it is further

ORDERED that Sahor is directed to provide authorizations and medical records to State
Farm within thirty days of this order, and to app-ear for an examination under oath and a physical

examination on dates to be expeditiously scheduled upon the agreement of counsel.

This constitutes the Decision and Order of the Court. -

Dated: White Plains, New York
May &, 2021
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